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a motivating factor in the adverse ac-
tion. 

(4) The complaint will be dismissed if 
the respondent demonstrates by a pre-
ponderance of the evidence that it 
would have taken the same unfavorable 
personnel action in the absence of the 
complainant’s protected activity. 

(e) Investigation under the Energy Re-
organization Act. In addition to the in-
vestigative procedures set forth in 
§ 24.104(a), (b), and (c), this paragraph 
sets forth special procedures applicable 
only to investigations under the En-
ergy Reorganization Act. 

(1) A complaint of alleged violation 
will be dismissed unless the complain-
ant has made a prima facie showing 
that protected activity was a contrib-
uting factor in the unfavorable per-
sonnel action alleged in the complaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected, actually or constructively, that 
the employee engaged in the protected 
activity; 

(iii) The employee suffered an unfa-
vorable personnel action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the unfavorable action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the unfavorable 
personnel action. The burden may be 
satisfied, for example, if the complain-
ant shows that the adverse personnel 
action took place shortly after the pro-
tected activity, giving rise to the infer-
ence that it was a contributing factor 
in the adverse action. If the required 

showing has not been made, the com-
plainant will be so advised and the in-
vestigation will not commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint will not 
be conducted or will be discontinued if 
the respondent, pursuant to the proce-
dures provided in this paragraph, dem-
onstrates by clear and convincing evi-
dence that it would have taken the 
same unfavorable personnel action in 
the absence of the complainant’s pro-
tected behavior or conduct. 

(5) If the respondent fails to make a 
timely response or fails to demonstrate 
by clear and convincing evidence that 
it would have taken the same unfavor-
able personnel action in the absence of 
the behavior protected by the Act, the 
Assistant Secretary will proceed with 
the investigation. The investigation 
will proceed whenever it is necessary 
or appropriate to confirm or verify the 
information provided by the respond-
ent. 

§ 24.105 Issuance of findings and or-
ders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 30 days of filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has discriminated against the com-
plainant in violation of any of the stat-
utes listed in § 24.100(a). 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
he or she shall accompany the findings 
with an order providing relief to the 
complainant. The order shall include, 
where appropriate, a requirement that 
the respondent abate the violation; re-
instate the complainant to his or her 
former position, together with the 
compensation (including back pay), 
terms, conditions and privileges of the 
complainant’s employment; pay com-
pensatory damages; and, under the 
Toxic Substances Control Act and the 
Safe Drinking Water Act, pay exem-
plary damages, where appropriate. 
Where the respondent establishes that 
the complainant is a security risk 
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(whether or not the information is ob-
tained after the complainant’s dis-
charge), an order of reinstatement 
would not be appropriate. At the com-
plainant’s request the order shall also 
assess against the respondent the com-
plainant’s costs and expenses (includ-
ing attorney’s fees) reasonably in-
curred in connection with the filing of 
the complaint. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and order will be 
sent by certified mail, return receipt 
requested, to all parties of record. The 
letter accompanying the findings and 
order will inform the parties of their 
right to file objections and to request a 
hearing and provide the address of the 
Chief Administrative Law Judge. The 
Assistant Secretary will file a copy of 
the original complaint and a copy of 
the findings and order with the Chief 
Administrative Law Judge, U.S. De-
partment of Labor. 

(c) The findings and order will be ef-
fective 30 days after receipt by the re-
spondent pursuant to paragraph (b) of 
this section, unless an objection and a 
request for a hearing has been filed as 
provided at § 24.106. 

Subpart B—Litigation 
§ 24.106 Objections to the findings and 

order and request for a hearing. 
(a) Any party who desires review, in-

cluding judicial review, of the findings 
and order must file any objections and/ 
or a request for a hearing on the record 
within 30 days of receipt of the findings 
and order pursuant to paragraph (b) of 
§ 24.105. The objection and/or request 
for a hearing must be in writing and 
state whether the objection is to the 
findings and/or the order. The date of 
the postmark, facsimile transmittal, or 
e-mail communication will be consid-
ered to be the date of filing; if the ob-
jection is filed in person, by hand-de-
livery or other means, the objection is 
filed upon receipt. Objections must be 
filed with the Chief Administrative 
Law Judge, U.S. Department of Labor, 
800 K Street, NW., Washington, DC 
20001, and copies of the objections must 
be mailed at the same time to the 

other parties of record, the OSHA offi-
cial who issued the findings and order, 
the Assistant Secretary, and the Asso-
ciate Solicitor, Division of Fair Labor 
Standards, 200 Constitution Ave., NW., 
N 2716, U.S. Department of Labor, 
Washington, DC 20210. 

(b) If a timely objection is filed, all 
provisions of the order will be stayed. 
If no timely objection is filed with re-
spect to either the findings or the 
order, the findings and order will be-
come the final decision of the Sec-
retary, not subject to judicial review. 

§ 24.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A, 29 
CFR part 18. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to a judge who will notify the 
parties, by certified mail, of the day, 
time, and place of hearing. The hearing 
is to commence expeditiously, except 
upon a showing of good cause or other-
wise agreed to by the parties. Hearings 
will be conducted de novo, on the 
record. Administrative law judges have 
broad discretion to limit discovery in 
order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated, and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence available will be ap-
plied. The administrative law judge 
may exclude evidence that is immate-
rial, irrelevant, or unduly repetitious. 

§ 24.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding. At the Assistant Secretary’s 
discretion, he or she may participate as 
a party or participate as amicus curiae 
at any time at any stage of the pro-
ceedings. This right to participate in-
cludes, but is not limited to, the right 
to petition for review of a decision of 
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